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Does the Affordable Care Act Require Health Insurance Coverage for Substitutes? 
 
 
On January 2, 2013, the IRS issued proposed rules addressing key issues for employers under 
the Affordable Care Act (ACA).  One of these issues is the method for determining which 
workers will be considered full-time employees under the ACA.  This determination is important 
because employers are subject to assessments if they fail to offer minimum essential coverage 
to all full-time employees.  For purposes of the ACA, a full-time employee is a worker who is 
employed 30 or more hours per week. 
 
The proposed rules do not expressly require districts to offer health insurance to all substitutes.  
The rules would, however, result in some substitutes’ being considered full-time employees for 
purposes of the ACA assessment.  Specifically, a substitute who averages 30 or more hours per 
week, over an extended period of time, would be considered to be full-time under the ACA.  
This memo provides an overview of the relevant principles. 
 
 
Effective date 
 
The ACA requirement to offer insurance to all full-time employees takes effect on January 1, 
2014.  However, the IRS has adopted transition relief for employers whose health insurance plans 
do not run on the calendar year—fiscal year plans.  78 Fed. Reg. 236 (Jan. 2, 2013).  If an 
employer offers coverage under a fiscal year plan, the employer is not subject to an assessment, 
as to any full-time employee, if it offers the employee affordable, minimum value coverage no 
later than the first day of the 2014 plan year.    
 
TRS-ActiveCare is a fiscal year plan.  Accordingly, districts that participate in TRS-ActiveCare have 
until September 1, 2014 (the beginning of the TRS-ActiveCare plan year for 2014) to comply with 
this provision.  Districts that do not participate in TRS-ActiveCare should consult their benefits 
counsel and third party administrators to determine whether they can avail themselves of the 
transition relief. 
 
 
Assessment 
 
A large employer is subject to an assessment under the ACA if it fails to offer minimum essential 
coverage to all of its full-time employees.1

  

  The assessment is $2,000 x [all full-time employees 
– 30]. 

                                                           
1  For the rules on determining whether a district is a large employer, see TASB Legal Services’ Texas School 

Districts and the Affordable Care Act. 

https://www.federalregister.gov/articles/2013/01/02/2012-31269/shared-responsibility-for-employers-regarding-health-coverage�
http://www.tasb.org/services/legal/esource/personnel/documents/affordable_care_act_handout_april13.pdf�
http://www.tasb.org/services/legal/esource/personnel/documents/affordable_care_act_handout_april13.pdf�
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Example:  District A has 500 employees who are regularly scheduled for 30 or more 
hours per week.  The district offers health insurance to all of these employees.  The 
district also has 50 substitutes who meet the ACA’s definition of full-time (see below).  
Therefore, for ACA purposes, the district has 500 + 50 = 550 full-time employees.  The 
district does not offer health insurance to substitutes.  Therefore, the district is subject 
to an annual assessment: $2,000 x [550 – 30] = $1,040,000. 

 
This example illustrates another point:  thirty employees are deducted from the total number 
of full-time employees before the assessment is calculated.  78 Fed. Reg. 233 (Jan. 2, 2013).  
Thus, districts with 30 or fewer full-time employees will not be subject to an assessment for 
failing to offer insurance.   

 
5% Exception:  The IRS has recognized that the all or nothing assessment could have harsh 
consequences if an employer inadvertently fails to offer health insurance to even one employee 
who is deemed full-time under the ACA.  Accordingly, the IRS has proposed a substantial 
compliance exception if an employer offers health insurance to at least 95% of its full-time 
employees.  78 Fed. Reg. 232-3.  For an employer with 99 or less employees, the exception 
applies if the employer offers insurance to all but five of its full-time employees, or all but 5%, 
whichever is greater. 
 
Under this exception, a district that fails to offer health insurance to its substitutes would not 
be subject to the ACA assessment unless:  (a) the substitutes meet the ACA definition of full-
time; and (2) these full-time substitutes, plus any other full-time employees to whom insurance 
was not offered, comprise more than 5% of the district’s full-time workforce. 
 

Example:  District B has 500 employees who are regularly scheduled for 30 or more 
hours per week.  The district offers health insurance to all of these employees.  The 
district also has ten substitutes who meet the ACA’s definition of full-time.  Therefore, 
for ACA purposes, the district has 500 + 10 = 510 full-time employees.  The district does 
not offer health insurance to substitutes.  Because the district offers health insurance to 
500 of its 510 full-time employees (98%), it would not be subject to the ACA assessment. 
 

 
Full-time, Variable-hour Employees 
 
Determining whether an employee with variable hours, such as a substitute, works 30 or more 
hours per week is problematic because the hours of such an employee are unpredictable.  The 
proposed regulations permit an employer to use the employee’s average service hours during a 
look-back period to make this determination for purposes of the ACA.  78 Fed. Reg. 226-9; proposed 
26 C.F.R. § 54.4980H-3(c).  Under this method, the employer would designate an initial 
measurement period of 3 to 12 months to use to determine the average weekly hours of a new 
variable-hour employee.  78 Fed. Reg. 226; proposed 26 C.F.R. §§ 54.4980H-1(a)(40), 54.4980H-3(c). 
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If the employee averages 30 or more hours per week during the initial measurement period, 
the employer must treat the employee as full-time during the subsequent stability period, 
regardless of the number of hours the employees actually works, unless the employee 
separates from employment.  If the employee does not average 30 or more hours during the 
initial measurement period, the employer is not required to treat the employee as full-time 
during the subsequent stability period, unless the employee has a change in employment status 
that would be expected to increase the employee’s average hours of service.   

The stability period would follow the initial measurement period2

As this overview illustrates, determination of initial and standard measurement periods, as well 
as stability periods, is going to be challenging.  TASB Legal and HR Services are working to 
provide guidance to districts that participate in TRS-ActiveCare.  Districts that do not participate 
in TRS-ActiveCare should work closely with their benefits counsel and third party administrators 
on this issue. 

 and would last the greater of 
six months or the duration of the standard measurement period selected by the district.  78 
Fed. Reg. 226; proposed 26 C.F.R. § 54.4980H-1(a)(39).  A district would also designate a 
standard measurement period to be used to determine the hours of: (1) variable hour 
employees who averaged 30 or more hours per week during the initial measurement period 
(ongoing variable hour employees); and (2) employees who do not work a variable schedule. 

 
 
Other Issues 
 
The proposed rules cover a number of aspects relating to the look-back period that are beyond 
the scope of a general overview, including: 
 

• who is a “variable hour employee,” including employees serving in multiple positions 
• who is a “new employee,” including impact of breaks in service and unpaid leave 
• what is an “hour of service” 

• averaging hours for educational organizations during “special unpaid leaves” (e.g., 
FMLA) and employment break periods (e.g., summer break) 

• methods for determining the initial and standard measurement periods 

• effect of a change in employment status of a variable-hour employee 

TASB plans to address these topics in the near future. 
 
 
  

                                                           
2  Plus optional administrative period.  78 Fed. Reg. 226; proposed 26 C.F.R. §§ 54.4980H-1(a)(1), 54.4980H-3(c). 
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Practical Implications 
 
It is important to remember that these are proposed rules that may be revised before they are 
finalized.  Nonetheless, the IRS has stated that employers may rely on the rules as guidance 
until final regulations are adopted or further guidance is issued.  Based on the rules as 
proposed, here are some key points to consider: 
 
Temporary employees are not variable hour employees.  The rules for variable-hour employees 
do not apply to employees who work regular schedules.  Thus, a “permanent substitute” or 
similar employee who has a regular, albeit temporary, assignment is not a variable-hour 
employee.  A district may be subject to the ACA assessment for failing to offer benefits to an 
employee whose hours are not variable, even if the employment is expected to be temporary.  
The district would not be liable for the assessment during the employee’s 90-day waiting 
period. 

Remember the 5% rule.  A district should analyze its variable-hour workforce, including 
substitutes, to determine how many of these employees might be considered to be full-time 
under the ACA.  If these employees comprise more than 5% of the district’s full-time workforce, 
the district should plan to offer health insurance coverage to these employees beginning in the 
2014-15 school year (for districts that participate in TRS-ActiveCare).  The district will still need 
to designate an initial measurement period to be able to defend against possible assessments. 

Consider limiting substitute hours.  A district may limit the hours of substitutes and other 
variable-hour employees to avoid application of the ACA to these employees.  If substitutes are 
paid on an hourly basis, the district should limit them to 29 hours.  If substitutes are paid on a 
daily-rate basis, the district must credit them with 8 hours per day; accordingly, substitutes paid 
on a daily-rate basis should be limited to three days per calendar week.  A district may choose 
to make exceptions for a limited number of substitutes who are used on a regular basis. 

Enrollment under the district’s insurance is separately determined.  Status as a full-time 
employee under the ACA is separate from ability to enroll in the district’s insurance.  To enroll 
in the district’s insurance, an employee must: (1) meet plan eligibility requirements; (2) enroll 
during open enrollment.  For TRS-ActiveCare districts, an employee is eligible to enroll if the 
person is employed for 10 or more hours per week is an active member of the TRS retirement 
program.3

 
   TRS-ActiveCare has open enrollment periods in April and August. 

Full time for ACA purposes is not necessarily full-time for other purposes. There is no universal 
definition of “full-time employment.”  Rather, the definition varies depending on the context 
and applicable laws.  For example, a full-time teacher, for purposes of the state minimum salary 
schedule, is a person who teaches an average of four hours per day in an academic or career 
and technology instructional setting, focusing on the delivery of the Texas Essential Knowledge 
and Skills.  19 Tex. Admin. Code § 153.1022(a).  Full-time for purposes of membership in the 

                                                           
3   TRS-ActiveCare Enrollment Guide: 2012-2013 Health Plans, available at 
www.bcbstx.com/trs/pdf/1213_trs_enroll.pdf.  TRS expects all participating entities to offer TRS-ActiveCare to all 
eligible employees. 

http://www.bcbstx.com/trs/pdf/1213_trs_enroll.pdf�
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TRS retirement program means, generally, at least half of the full-time schedule for the 
applicable position, which can vary from 30 to 40 clock hours per week.  34 Tex. Admin. Code § 
25.1.  It is important not to confuse full-time status under the ACA with full-time status under 
other laws. 

 
The foregoing is a general overview of a very complex subject.  For further guidance, districts 
should contact their school attorneys.  Districts may also contact TASB Legal Services at 
800.580.5345.  TASB Legal Services will continue to monitor developments under the 
Affordable Care Act as they pertain to Texas school districts. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This document is provided for educational purposes only and contains information to facilitate a general understanding of the 
law.  It is neither an exhaustive treatment of the law on this subject nor is it intended to substitute for the advice of an 
attorney.  It is important for the recipient to consult with the district’s own attorney in order to apply these legal principles to 
specific fact situations. 
 
Published April 2013. 


